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S-1691.1

SENATE BI LL 5959

St ate of WAshi ngt on 59th Legislature 2005 Regul ar Sessi on
By Senator Jacobsen

Read first time 02/16/2005. Referred to Commttee on Natural
Resources, Ocean & Recreation

AN ACT Relating to use of state-owned aquatic lands by a
governnmental entity; and anmending RCW 79.90.460, 79.90.465, and
79. 90. 470.

BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF WASHI NGTON:

Sec. 1. RCW79.90.460 and 1984 c 221 s 3 are each anended to read
as follows:

(1) The managenent of state-owned aquatic |ands shall preserve and
enhance wat er-dependent uses. Wat er - dependent uses shall be favored
over other wuses in aquatic land planning and in resolving conflicts
between conpeting |ease applications except that a wuse by a
governnental entity for a public benefit, including, but not limted to
public parks, uses for public recreation purposes, water-related public
safety uses, and governnentally owned public utility lines, shall have
top priority. In cases of conflict between water-dependent uses,
priority shall be given to uses which enhance renewabl e resources,
wat er - borne comerce, and the navigational and biol ogi cal capacity of
the waters, and to statewide interests as distinguished from | oca
i nterests.
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(2) Nonwat er - dependent use of state-owned aquatic lands is a | ow
priority wuse providing mnimal public benefits and shall not be
permtted to expand or be established in new areas except in
exceptional circunstances where it is conpatible with water-dependent
uses occurring in or planned for the area.

(3) The departnent shall consider the natural values of state-owned
aquatic | ands as wldlife habitat, nat ur al area preserve,
representative ecosystem or spawning area prior to issuing any initia
| ease or authorizing any change in use. The departnent nay w thhold
fromleasing |ands which it finds to have significant natural val ues,
or may provide within any |ease for the protection of such val ues.

(4) The power to | ease state-owned aquatic lands is vested in the
departnment of natural resources, which has the authority to nake | eases
upon terns, conditions, and length of tinme in conformance with the
state Constitution and chapters 79.90 through 79.96 RCW

(5) State-owned aquatic lands shall not be |eased to persons or
organi zations which discrimnate on the basis of race, color, creed,
religion, sex, age, or physical or nental handi cap.

Sec. 2. RCW79.90.465 and 1984 c 221 s 4 are each anended to read
as follows:

The definitions in this section apply throughout chapters 79.90
t hrough 79. 96 RCW

(1) "Water-dependent use" neans a use which cannot |ogically exist
in any location but on the water. Exanpl es include, but are not
limted to, water-borne comrerce; termnal and transfer facilities
ferry termnals; watercraft sales in conjunction with other water-
dependent wuses; watercraft construction, repair, and maintenance;
nmoor age and | aunching facilities; aquaculture; |og boom ng; and public
fishing piers and parks.

(2) "Water-oriented use" neans a use which historically has been
dependent on a waterfront |ocation, but with existing technol ogy could
be |located away from the waterfront. Exanpl es include, but are not
limted to, wod products manufacturing, watercraft sales, fish
processing, petroleum refining, sand and gravel processing, |og
storage, and house boats. For the purposes of determ ning rent under
this chapter, water-oriented uses shall be classified as water-
dependent uses if the activity either is conducted on state-owned
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aquatic |lands | eased on Cctober 1, 1984, or was actually conducted on
the state-owned aquatic |ands for at |east three years before QOctober
1, 1984. If, after COctober 1, 1984, the activity is changed to a use
ot her than a water-dependent use, the activity shall be classified as
a nonwat er - dependent use. |If continuation of the existing use requires
| easi ng additional state-owned aquatic lands and is permtted under the
shorel i ne managenent act of 1971, chapter 90.58 RCW the departnent may
al | ow reasonabl e expansi on of the water-oriented use.

(3) "Nonwater-dependent use" nmeans a use which can operate in a
| ocation other than on the waterfront. Exanples include, but are not
limted to, hotels, condom niuns, apartnents, restaurants, retai
stores, and warehouses not part of a marine termnal or transfer
facility.

(4) "Log storage" neans the water storage of logs in rafts or
ot herwi se prepared for shipnment in water-borne comrerce, but does not
include the tenporary holding of logs to be taken directly into a
vessel or processing facility.

(5) "Log boom ng" neans placing logs into and taking them out of
the water, assenbling and disassenbling log rafts before or after their
novenent in water-borne comerce, related handling and sorting
activities taking place in the water, and the tenporary hol di ng of | ogs
to be taken directly into a processing facility. "Log boom ng" does
not include the tenporary holding of logs to be taken directly into a
vessel

(6) "Departnment" neans the departnment of natural resources.

(7) "Port district" neans a port district created under Title 53
RCW

(8) The "real rate of return"” nmeans the average for the nost recent
ten cal endar years of the average rate of return on conventional real
property nortgages as reported by the federal hone | oan bank board or
any successor agency, mnus the average inflation rate for the nost
recent ten cal endar years.

(9) The "inflation rate" for a given year is the percentage rate of
change in the previous calendar year's all comodity producer price
i ndex of the bureau of |abor statistics of the United States departnent
of comerce. |If the index ceases to be published, the departnent shal
designate by rule a conparable substitute index.
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(10) "Public wutility lines" nmeans pipes, conduits, and simlar
facilities for distribution of water, electricity, natural gas,
t el ephone, other el ectronic conmunication, and sewers, including sewer
outfall |ines.

(11) "Termnal" nmeans a point of interchange between | and and water
carriers, such as a pier, wharf, or group of such, equipped wth
facilities for care and handling of cargo and/ or passengers.

(12) "State-owned aquatic |ands" mneans those aquatic |ands and
wat erways admnistered by the departnment of natural resources or
managed under RCW 79.90.475 by a port district. "State-owned aquatic
| ands" does not include aquatic |ands owned in fee by, or w thdrawn for
the use of, state agencies other than the departnent of natural
resour ces.

(13) "Public recreation purposes" neans water or shore-related
educational and recreational activities provided directly or indirectly
by a governnental agency, including, but not limted to, environnental
education, recreational boat nmintenance and storage, berthing and
tours of historic boats, aquariuns, marinas for recreational boats, and
boat | aunches.

Sec. 3. RCW79.90.470 and 2002 c 152 s 2 are each anended to read
as follows:

(1) The use of state-owned aquatic |lands for public utility |lines
that exist on or before July 1, 2005, and that are owned by a
governnmental entity shall be allowed to continue wthout charge and
wi thout inposition of any new conditions. The use of state-owned
aquatic lands for public utility lines owned by a governnental entity
that are constructed after July 1, 2005, shall be granted by an
agreenent, permt, or other instrunment if the use is consistent with
t he purposes of RCW 79. 90. 450 t hrough 79.90.460 and does not obstruct
navi gati on or other public uses. The departnent nay recover only its
reasonable direct admnistrative costs incurred in processing and
approving the request or application, and reviewng plans for
construction of public utility lines. For purposes of this section
"direct adm nistrative costs" nmeans the cost of hours worked directly
on an application or request, based on salaries and benefits, plus
travel reinbursenent and other actual out-of-pocket costs. Direct
adm ni strative costs recovered by the departnent nust be deposited into
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t he resource managenent cost account. ((Yse+ftor—publeparks—eor—publie

(2) The use of state-owned aquatic |ands for local public utility
| ines owned by a nongovernnental entity will be granted by easenent if
the use is consistent with the purpose of RCW 79.90.450 through
79.90. 460 and does not obstruct navigation or other public uses. The
total charge for the easenment will be determ ned under RCW 79. 90. 575.

(3) Nothing in this section limts the ability of the departnent to
obtain paynment for combdity costs, such as |ost revenue fromrenewabl e
resources, resulting fromthe granted use of state-owned aquatic |ands
for public utility lines owned by a nongovernnental entity.

(4) Use of state-owned aquatic lands shall be granted wthout
charge when the primary use is for water-related public safety
operations, including, but not |limted to fire boats and harbor
patrols.

(5) Use of state-owned aquatic lands shall be granted w thout
charge if the primary use is for a public park or public recreation
purposes and the state-owned aquatic l|lands and inprovenents are
available to the general public on a first-cone, first-served basis and
are not nmanaged to produce a profit for the governnental operator. The
use shall be granted w thout charge whether or not a concessionaire,
| essee, or contractor to the governnental operator nekes a profit, and
whet her or not the public is charged a fee.

(6) The departnent may |ease state-owned tidelands that are in
front of state parks only with the approval of the state parks and
recreation comm ssion. The departnent nmay | ease bedlands in front of
state parks only after the departnment has consulted wth the state
parks and recreation comm ssion.

(7) Wien a use is granted under this section to a governnental
entity, the departnent shall not place conditions on the use that
address the sane subjects as a permt or other authorization issued by
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a state agency, including, but not limted to, permts for hydraulic

projects, discharge permts, and authorizations for sedi nent caps. The

governnmental entity that is granted use of state-owned aquatic lands is

not required to indemmify the departnment except for danmnges resulting
fromthe governnental entity's own fault.

~-- END ---
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